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A COMMONWEALTH vs. TICE .

HEMORANDUM

This matter canpe before me for hearing on July 7, 18998, on
the defendant's petition pursuant to G. L. c. 211, § 3, to Teview
revacation of his bail. we are authorized under our general
Superintendence pover to review ball revoeatlons. Commessq v.
Commonwealth, 369 Mass. 368, 372 (1975) .

On June 2, 1998 a judge in the Dorchester District court
revoked the defendant's bail The defendant was charged with
several offenses relating to the operation of a motor vehicle,

~  allegedly committed vhile admitted to bail and released on

| personal recognizance for Previous charges of motor vehicle

violations. The judge found, pursuant te G. I,. c. 276, § 58,
par. 3, that there Was probable cause to belleve the defendant
had committed crimes @Quring his release on the previous charges..
He further determlned in the exercise of his discretzon under
G. L. c. 27s, S 58, par. 3, that ”this defendant's driving
behavior over the past twelve months ;s out of centrol(,] that
his release hsad already endangered a nine Year old girlI )
that his release will seriolsly endanger the community and that

his detention is necessary to reasonably assure the cafety of the

/
community.

The judge alsc found that neither the docket on the previous

L e T —




A i
uG 03 2004 S SBPM LEONARDI & g |

1/:(: .- ToT T o ONHRDI
! 781-756-0
) 349 .2

- chargas nor any paperwork showved that the defendant had been
giver a "bail warning." The second sentence of G. L. c. 276,
§ 58,/par“ 1, provides that "({tjhe court shall provide as an
expch1t condition of release for any person adm;tted to bail
pursuant to this section .'. . that should said person be charged
with a crime during the period of his release, his bail may be
revoked in accordance vith_this‘paraqraph and the court shall
enter in writing on the court docket that the person was so

informed and the docket shall constitute prima, facie evidence

that .the person was so informed." The defendant argues that

judge erred in revoking the defendant's bail because no evidence

was presented that the defendant had received a bail warnlng

The defendant urges that we construe G. L. c. 276, § 58, to

g require a predlcate flndlng that a defendant had received a bail

warning before a Judge may revoke bail.
‘s 58, is to establish a

I decline to do—so.

. ‘ The intent of G. L. C. 276,
g defendants on personal recognizance:

presumption of releasin
r which ball

without surety and delineatlnq the circumstances unde

may be denied. ;Dglanﬁz v. Cpommonwenlth, 415 Mass. 499, 495

(1993). The first two sentences of G. L. c. 276, § 58, par. 3,

including the sentence gquoted above, speak to the district

judge's responsibility to consider releasing a defendant on bail,

if a clerk, assistant clerk, bail commissioner or master 1in

Beginning with the third sentence,

/
’
paragraph three spells out factors that the judge is To consider

chancery has not dcone 80.

’ .
in determining whether to revoke bail in the event that there 15
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Probable cause thze a defendant has committed an offense whije on
rele§se; The notice required ipn the Second sentence when a
defquant 1s first released on bajil js not listeq among the

4
numerous factors to guide the judge's discretion in whether to

‘ revoke the defendant's baj]. In Delaney v. Commonwealth, supra

at 493-494, we noteg thatﬁthe statute distinguishes between

requirements for admitting avdeféndant to bail and Tegquirements

for revoking baij. While formal charges must have been filed in

order to admit a defendant to bail, formal charges against a j

defendant for a €rime committed vhile On release need not have

been filed prior to revoking a defendant's bail on that pasis.

Id. Similaf%y, a careful reading of the statute suggeste that

the warhing is a requirement only when a judge or other official
L admits a defendant to bail, not when bail is reVDkedf

The district court judge in this case'reéerted to two

statutes with analogous notice provisions to the wvarning

provision in G. L. c. 276, § 58, at iseue here. G. L. c. 278,

Y

§ 29D, requires that a court W¥arn an alien of potential

Immigration consequences from a guilty plea. That statute

further provides that irf the court fails to so warn or record the
fact that a warning was given, the court shall vacate the
Judgment and permit the defendant to withdraw the Plea. In
contrast, G. L. c. 276, § 58, is silent ag to any remedy for the
failure of a court to give the defendant the statutory warning.
o read into a statute a penalty ror a é;u:t‘s

I am not inclined

failure to provide a defendant a warning, when the Legislature
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i; - could so provide and, indeed, hase so provided {in a different
statutory context. The district judge also looked to G. I,
q: 90{ § 240, for an analogous statutory requirement to the
warning required in 6. 1. c. 276, § 58. G, L. c. 90, § 240,
reguires that on convictiop of offenses in that chapter the

defendant receive a written statement of'statutory pProvisions

that apply to further violations of the chapter. We have held

that failure to provide the § 240 varning does not bar
application of the enhancement Provisions for repeated violations ,
of G. L. ©. 50, nor add an element or create a defense for such
crimes, See Commonwealith v. Dowling, 414 Mass. 212, 216-217

(1853) ., The apparent phrposas of the bail revocation provisions

in G. L. c. 276, § SB,Vand the offense enhancement provisions in

< G. L. c. 90 are to safeguard the community from the dangerousness

ev1dencad by repeated crimlnal cnnduct:.,

b

both statutes serve‘the deterrent purposes of the statutes.

The warnings provided in

In

cbntrast, the right to notice of immigration consequences and the

express rehedy for failure to provide such notice in G. L. c.

€. 278, § 29D, bespeak a different legislative concern -- with

the defendant's rights in that statute.

For these reasons, I deny the defendant's petition. The

Judgment of the district court judge revoking the defendant's

bail is affirmed. a“w d/éz ?

Margaret !:L Harshall,
Associate Uustice

Entered: j,1y 7, 1998




