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TO:

Public Defenders & Bar Advocates

FROM:
Stan Goldman

RE:

Competence to Stand Trial Evaluations

DATE:

May 28, 2004


I have just learned that “Designated Forensic Professionals” (DFPs)
 are instructed, in the course of their certification training, to seek to elicit from a defendant his/her (the defendant’s) version of the alleged criminal conduct during a competence to stand trial (CST) evaluation.  Such a practice is neither proper, because of the obvious concern as to the defendant’s rights under the 5th Amendment and Article 12, nor clinically necessary. 

Unlike a criminal responsibility (CR) evaluation, where the defendant’s thoughts, mood, perceptions, etc. at the time of the alleged crime(s) are of necessity the primary focus of the DFP’s inquiry, for purposes of a CST evaluation, such information is entirely irrelevant. Indeed, the only information concerning the alleged crime(s) that a DFP need elicit from the defendant in the CST context is whether the defendant understands what crime(s) have been charged and what the potential consequences may be if convicted.

I intend to discuss this issue with appropriate DMH officials.  In the meantime, unless there are countervailing tactical reasons in a particular case, I urge you to (i) advise your clients not to answer any questions concerning the alleged crime(s) during a CST evaluation, (ii) request that DFPs not ask any such questions, and (iii) attend all court-ordered CST (and, of course,  CR) evaluations.

As always, please don’t hesitate to contact me with any questions or concerns.
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TO:

First Justices, District Court Divisions



First Justices, Boston Municipal Court Divisions



Clerks, District Court Divisions and Boston Municipal Court Divisions

FROM:
Stan Goldman, Director



Mental Health Litigation Unit

RE: 

Assignment of Counsel (G.L. c. 123, § 12, ¶ (e) and § 35)
DATE:

May 24, 2004


In order to clarify the Committee for Public Counsel Services’ policy in respect to the assignment of counsel in proceedings under G.L. c. 123, § 12(e) (4-day commitment to a mental health facility), and G.L. c. 123, § 35 (30-day commitment for alcohol- and substance-abuse), please be advised of the following:
As a general rule, assignments in such proceedings should be made from the CPCS "mental health list."  However, recognizing that this is often impracticable given the emergency nature of these cases, our long-standing practice has been to authorize the assignment of (and payment to) a Bar Advocate where the court has been unable to locate a "mental health attorney."  This practice remains in effect.  

Where such an assignment is made, the court should indicate on the Notice of Assignment of Counsel form that the appointment was an "emergency assignment" and check Box # 1017 (§ 12(e) assignment) or Box # 1018 (§ 35 assignment).  [The attorney should indicate on his/her Request for Payment (RFP) form that the appointment was an "emergency assignment" and attach a copy of this letter when submitting the RFP to CPCS.]

For your information, an updated list of attorneys certified to accept mental health assignments will be forwarded to each Division shortly.

Thank you.

cc.
Bar Advocate Programs

Forwarded by Cathy Bennett, CPCS
	Docket No.: 
	SJC-09015

	Parties: 
	COMMONWEALTH vs. TONY MARTIN (and three companion cases(1)). 

	County:
	

	Dates: 
	June 4, 2004.

	Present: 
	

	Summary:
	Evidence, Alias, Relevancy and materiality. 


The defendants were tried together, and each was convicted of unlawful distribution of cocaine in violation of G. L. c. 94C, § 32A, and distribution of cocaine within 1,000 feet of a school in violation of G. L. c. 94C, § 32J. The Appeals Court reversed their convictions, concluding that "the repeated improper use of [Tony Martin's] alias resulted in a substantial risk of a miscarriage of justice." Commonwealth v. Martin, 57 Mass. App. Ct. 272, 275 (2003). We granted the Commonwealth's application for further appellate review. We reverse the convictions.

The Commonwealth's introduction and repeated use of the alias evidence in this case requires reversal.(2) "Aliases can be suggestive of bad character and prior criminality, and therefore raise a possibility that the jury will improperly consider criminal propensity." Commonwealth v. Carter, 423 Mass. 506, 514 (1996). See Commonwealth v. Sheline, 391 Mass. 279, 286 (1984). The Appeals Court correctly noted that evidence of use of an alias by a defendant is prejudicial, and may not be admitted unless "relevant and of more probative than prejudicial value." Commonwealth v. Martin, supra. See Commonwealth v. Helfant, 398 Mass. 214, 224-225 (1986) (defendant's prior bad acts inadmissible to show bad character or propensity to commit crime charged, but such evidence may be admissible if relevant for some other purpose, and its probative value outweighs undue prejudice that may flow from it). As the Appeals Court stated, there was "no relevance whatever of the alias to the crimes charged here." Commonwealth v. Martin, supra. Contrast Commonwealth v. Durango, 

47 Mass. App. Ct. 185, 189 (1999), and cases cited (where relevant to crime charged, alias evidence admissible). Where a defendant puts his character or reputation in evidence, he may be impeached by evidence of his use of an alias, if relevant and not unduly prejudicial. See Commonwealth v. McClendon, 39 Mass. App. Ct. 122, 129 (1995). The defendant did not open the door to this issue. "[T]he coup de grace [in these cases] occurred when the prosecutor remarked in his closing argument, 'How can you trust somebody who has two names at the outset?' The remark revealed the Commonwealth's impermissible purpose for using the alias: to impeach the defendant's character and thereby his credibility." Commonwealth v. Martin, supra. The prosecutor exploited the unfair prejudice in the evidence that should have been excluded.

The Commonwealth contends that the Appeals Court's decision effectively establishes an absolute prohibition on the use of alias evidence to impeach a testifying defendant. A careful reading of the decision assures us that this is not the case. We need not reiterate either the Appeals Court's recitation of the facts or its analysis. It suffices to say that, in the circumstances, the repeated references to Martin's prior use of an alias before and during the Commonwealth's case-in-chief (compounded by further references in the Commonwealth's rebuttal case and closing argument), constituted a gratuitous, improper, and prejudicial attack on the defendant's character and credibility. The defendant had not put his character or reputation, or his use of an alias, at issue. See Commonwealth v. McClendon, supra. Moreover, the Commonwealth's use of the evidence was not cumulative of other, properly admitted evidence. See Commonwealth v. Carter, supra at 514-515.

While recognizing that evidence of alias may be admitted in appropriate circumstances, we agree with the reasoning of the Appeals Court and the result reached in these particular cases. Like the Appeals Court, in these circumstances "we have a serious doubt whether the result of the trial might have been different had the error not been made." Commonwealth v. LeFave, 430 Mass. 169, 174 (1999).

The judgments are reversed and the cases remanded for a new trial.

So ordered.



Footnotes
Timothy J. Bradl, Assistant District Attorney, for the Commonwealth.

Jane E. Ross for Tony Martin.

Eric W. Ruben for Rudy Strickland.

(1) Two against Rudy Strickland and one against Tony Martin.

(2) For the reasons stated by the Appeals Court, we agree that Strickland's convictions also must be set aside. Commonwealth v. Martin, 57 Mass. App. Ct. 272, 276-277 (2003).

Forwarded by Nancy Bennett, CPCS

Scientist rebuts reliance on fingerprints

Testifies in retrial of man convicted of killing detective

By John Ellement, Globe Staff  |  May 18, 2004

The S on Superman's chest, a snail, and a variety of household plants form distinctive patterns that fingerprint examiners have identified, but no one knows how often those patterns show up on human fingers, a forensic specialist testified yesterday in Suffolk Superior Court.

And no scientific study has ever been conducted to determine whether the S pattern is unique to men or is a common fingerprint pattern among women, the specialist said.

For that reason, law professor James E. Starrs testified that Massachusetts should jettison its century-old reliance on fingerprints as evidence in criminal cases, starting with Terry L. 

Patterson, who is facing retrial for allegedly participating in the 1993 slaying of Boston Detective John J. Mulligan.

Starrs was the forensic scientist at George Washington University who exhumed the bodies of John Wilkes Booth, who assassinated President Lincoln, and Albert de Salvo, the accused Boston Strangler.

Starrs testified that there is no hard scientific support on fingerprint examination but it is routinely used by prosecutors to obtain convictions.

"The fingerprint community has completely divorced itself from rock- ribbed scientific pursuits," Starrs said while testifying at a hearing in which Patterson's lawyers were challenging the scientific reliability of fingerprint evidence.

Starrs cited the distinctive patterns that examiners have found -- the Superman S, the snail, and various plants -- and noted that some patterns were identified 100 years ago during the early years of fingerprint examinations.

Yet, he said, there has never been any rigorous study to show the frequency of those distinctive patterns in any population.  In contrast, he said, DNA evidence used to convict, and, more 

recently, free the wrongly convicted is based on a massive body of research detailing how often certain genetic markers occur in specific groups of people.

Starrs told defense lawyer John H. Cunha Jr. that fingerprint specialists are too subjective when they compare crime scene fingerprints with those of a suspect. He also said research shows 

that each time the same person touches an object, that person leaves a distorted print behind, making it easy for mistakes to be made by police.

Patterson was convicted of helping to kill Mulligan as the detective sat in his vehicle while working a paid detail on Sept. 26, 1993.

Critical evidence against Patterson were three fingerprints found on Mulligan's car window that Sergeant Robert Foilb testified were left by Patterson.

The Boston police fingerprint identification lab is the focus of a grand jury investigation after the discovery this year that a thumbprint used to convict Stephan Cowans for shooting a Boston 

Police officer in 1998 was not his.

Starrs testified yesterday that he reviewed the officers' testimony in the Cowans case. But a spokesman for Suffolk District Attorney Daniel F. Conley said prosecutors were not influenced by Starrs.

New examinations by State and Boston police showed that the initial fingerprint exams were incorrect, the spokesman said.

Under cross-examination by David E. Meier, chief of the Suffolk District Attorney's homicide unit, Starrs acknowledged that every scientific discipline is affected by "some degree" of subjectivity. 

Forwarded by Nancy Bennett, CPCS

Notice to Appellate Attorneys:  Attorneys sought for SORB appeals in Appeals Court 

CPCS is forming a new appellate panel to represent criminal defendants in appeals from Superior Court to the Appeals Court in Sex Offender Registry Board cases.  These appeals are civil appeals.  Attorneys eligible to serve on this panel must be on at least one of the following CPCS panels: Superior Court, Criminal Appeals, CAFL Appeals, or Mental Health Appeals.  Preference will be given to attorneys who have some SORB experience or appellate experience.  Please send a letter of interest, together with a resume, to:  Donald Bronstein, Director of Criminal  Appeals, 44 Bromfield Street, Boston MA 02108.

Forwarded by Nancy Bennett, CPCS

Denials of Motions for Funds

Denials of Motions for Funds necessary to the presentation of the defense are an ongoing problem.  If you are denied necessary funds, not only by the District Court, but also by denial of your appeal to the Superior Court, please feel free to email me at nbennett@publiccounsel.net so that we can explore the availability of an appellate remedy. Thanks for all your work.                Nancy Bennett
Forwarded by Cathy Bennett, CPCS 
Louisiana Job Posting 

The Capital Appeals Project of Louisiana, the organization responsible for representing on direct appeal all indigent defendants in Louisiana who have been sentenced to death, is seeking a staff attorney.

Capital trial and/or capital appellate experience is strongly preferred, but not required. Applicants must have practiced law for a minimum of four (4) years, and must be a member in good standing of at least one state bar. Applicants who are not a member of the Louisiana State Bar must be willing to sit for the next Louisiana Bar Examination. Salary and benefits will depend on experience.

Qualified applicants should send a current resume, and a writing sample to: Jelpi P. Picou, Jr., Capital Appeals Project, 636 Baronne Street, New Orleans, LA 70113. Applications must be received by Monday, June 14, 2004. The Capital Appeals Project is an equal opportunity employer.
�  I.e., psychiatrists and psychologists trained and certified by the Department of Mental Health (DMH) to perform court-ordered competence to stand trial and criminal responsibility evaluations pursuant to G.L. c. 123, § 15.





�  The rationale for seeking such information, as I understand it, is to enable the DFP to assess a defendant’s ability to offer defense counsel a consistent, coherent version of the events.  While no doubt an important consideration, counsel, not a clinician, is in the best (and, perhaps, only) position to determine the defendant’s ability to do so.  To the extent that counsel has a concern as to the defendant’s ability in this regard, counsel may choose to raise the issue with the DFP. 
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